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Games repeated an undefined number of times can refer to relation-
ships between permanent contractors, while when, for instance, there is 
doubt about the debtor’ solvency, there may be only a few games – as trust 
and cooperation between creditor and debtor can end.

A similar game which can be used to analyse the behaviour of indi-
viduals, is ”the chicken game”. In the original version of this game two 
drivers drive towards each other on a collision course and the one who is 
not scared to swerve right wins. Obviously, if both are brave (or simply 
silly) enough not to swerve at the last moment, the cars will crash and 
both players will lose, perhaps even their lives. In this game it is reason-
able to be unreasonable if we are able to persuade the other party that we 
are unreasonable. If both players are scared, payoffs will be (0,0), if only 
one swerves, he will obtain – 1, while the opponent obtains +1 (in the 
original game the payoff was the observer’s appreciation). If they both 
adopt a collision strategy, they will both lose (-10,-10).

In this game, like the previous one, no strategy benefits society, no 
wealth is generated, the two players can only avoid a big loss. At the 
best it is a zero-sum game, while at the worst – a minus-sum game, so 
society loses. It may seem that no reasonable person would ever agree to 
participate in such a game, but such situations do often happen. However, 
should we modify the game a little, assuming that strategy BB is coopera-
tion, it would turn out that both players and society as a whole get richer. 
So when, for example, negotiating contractual terms, the parties should 
bear in mind the profit which will result if the contract is made, and the 
loss of the party which counts for it which should be compensated when 
another party breaks the negotiations (strategy AB).

The last example of a game which can apply to the private law 
theory is ”the split-the-pie game.”258 Two players receive 100 zlotys if 
they agree how to spilt this amount. All distribution schemes are possible 

258  �”Divide 100” or ”split the pie game”.
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(e.g. 50/50, 60/40, 10/90, or even 0/100). However, if players do not 
agree, they will receive nothing. It may seem that two rational people 
would reach a compromise which is satisfactory to both sides, that is 
probably divide the amount fifty-fifty. However, game theory shows that 
this outcome is not guaranteed. In fact, on the margin of this game they 
play the chicken game, that is, trying to get the most, they are trying to 
persuade the opponent that they will break negotiations if they do not 
receive the amount they claim. Considering the lack of any profit for any 
party in the event of not reaching the compromise, this strategy might 
seem irrational. However, the ”stronger” party can force the ”weaker” one 
to make a concession (e.g. 20/80), as the latter would rather prefer to 
get 20 than 0. In the real world there are situations in which one party 
has more to lose or win, while the other party does not know about it. 
It is an issue of asymmetric information, which can make cooperation 
more difficult, and in extreme cases it justifies the intervention of the 
legislator or the court.259

Extremely interesting observations on the society in which contracts 
are not binding (Hobbesian Society), were made by Oliver Williamson 
who analysed mediaeval peace treaties.260 He noted that in the Middle 
Ages the enforcement of peace treaties was guaranteed by the exchange 
of hostages who were highly valued by rulers – it can be said that pretium 
affectionis played an important role. Of importance is also the fact that the 
party taking the hostage values him or her significantly less than another 
party, or even not at all. The first point on the time axis would be the 
signing of the treaty, the second point – offering a hostage by king B, the 
third point – keeping the agreement by A, and the fourth point – keeping 

259  �It can be seen in particular when we take as an example the mandatory norms 
which apply to the protection of consumers who do not have the same knowledge 
about products or services as businesses.

260  �O.E. Williamson ‘Credible Commitments: Using Hostages to Support Exchange’, 
American Economic Review 73/1983, ss. 519-540.
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the agreement also by B. Thus, the mighty king gave the weaker ruler 
his daughter as a hostage, which forced the king to keep peace, while 
the other, less powerful ruler had the guarantee that the treaty would 
be respected and thus he was not prone to breaking the agreement and 
attacking the other, fearing deceit. This practice prevented the mediaeval 
”arms race” and was desirable in view of the absence of an international 
organisation to see over world peace and to impose sanctions on rulers 
who break their word. A certain analogy can be found in the activities of 
such organisations as the League of Nations, NATO, the European Un-
ion or the United Nations. However, the mafia can also provide examples 
of the forced keeping of commitments (a candidate must commit a crime, 
and then he must be loyal in order for evidence not to be disclosed). In a 
democratic state governed by the rule of law it is the state and state law 
that should guarantee not only that agreements are respected but also 
prevent anarchy. The central idea is ”taking hostages”. Partner A, who 
may be prone to the opportunistic breach of commitment, takes an action 
which gives the partner in exchange (B) control over a thing which is 
valuable for A (though not necessarily for B). If A is found cheating, B 
can exercise a sanction against the unfair partner. The focus is on the 
purposeful and direct creation of a system of benefits that result from 
fair cooperation (and losses for the unfair partner) in the relationship. 
This model can serve, first of all, the legislator, but also the courts and 
potential partners – parties to any legal transaction – in seeking solutions 
which can be easily internalised by individuals and society as a whole.

Epilogue

The wise, righteous judge should be aware of mechanisms of human 
conduct, and sometimes base acts against one’s neighbour or abuse of 
power against the individual. But it is up to every human being, on his or 
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her own piece of ”battleground,”261 that is in the sphere which is closest 
to us, and in particular in relationships with other individuals, to take an 
effort to struggle with injustice, though at first glance it might seem not 
to be a dragon – a monster belching out fire – but a completely harmless, 
little lizard. Why is it worthwhile to take such an effort? If not anything 
else, in order to improve one’s own situation in the longer term, by fol-
lowing the rules of play which we may not be quite aware of: whether it 
be the principle of reciprocity, change in social habits or human mentality, 
to eradicate the remnants of fear of pursuing responsible freedom which 
can still linger in ourselves – in the case of post-communist countries 
– that is our internal monster, the homo sovieticus so well-described by 
Rev. Józef Tischner, in order not to pass this trait down to generations 
to come and to make it yield to the ethics of solidarity.

For these do not by nature obey the sense of shame, 
but only fear, and do not abstain from bad acts 
because of their baseness but through fear of puni-
shment; living by passion they pursue their own 
pleasures and the means to them, and the opposite 
pains, and have not even a conception of what is no-
ble and truly pleasant, since they have never tasted 
it. What argument would remould such people? It is 
hard, if not impossible, to remove by argument the 
traits that have long since been incorporated in the 
character; and perhaps we must be content if, when 
all the influences by which we are thought to become 
good are present, we get some tincture of virtue. 262

261  �”Mr Cogito however does not want a life of make-believe he would like to fight 
with the monster on firm ground”. Z. Herbert, Potwór Pana Cogito, Wiersze 
wybrane, Wydawnictwo A5, Cracow 2007, p. 269.

262  �Aristotle, Nicomachean Ethics, X-9.
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When these reasons prove insufficient, perhaps we might be 
persuaded by the sainthood of George – the knight, the martyr,263 
the patron saint264 and the dragon slayer265 (the dragon stands as a 
symbol of an unjust ruler, persecutor e.g. of Christian people, and 
more generally a symbol of threatening chaos which results from the 
cycles of nature, or the symbol of evil in the Old Testament – the 
fallen angel – Seraphim, known as Leviathan266), even if the mes-
sage of St George seems controversial – and the account we might 
have to give one day of our deeds we have committed here and now. 
Six centuries ago a Flemish author whose name remains unknown 
warned against it and recommended ”good deeds” in his morality 
play about each and everyone of us. His Everyman begins with the 
following sentence:

Here begynneth a treatyse how ye hye Fader of Heu-
en sendeth dethe to somon euery creature to come and 
gyue acounte of theyr lyues in this worlde, and is in 
maner of a morall playe.267

263  �The saint of many Churches: Anglican, Orthodox and Roman Catholic; his icons 
are present in numerous museums all over the world (e.g. in Venice and Cracow).

264  �Patron Saint of many countries (England, Palestine, Russia), regions (e.g. Aragon, 
Catalonia) and cities (e.g. Genoa, Ferrara, Moscow, Ljubjana). By 1798 there was 
the St George Confraternity in Gdańsk, whose original seat was at the Artus 
Mansion and later at a 15th-century building in the Flemish style, surmounted with 
a dome with the figure of St George slaying the dragon.

265  �Legend (Legenda Aurea by Jacobus de Voragine of 1266) has it that George rescued 
the princess, who, according to tradition, was about to be devoured by the dragon. 
He used the sign of the cross as a weapon. Residents of the kingdom accepted 
Christianity. See. G. Morgan. St George. Knight, Martyr, Patron Saint and Dragon 
Slayer, Chartwell Books Inc., New Jersey 2006, pp. 45-48.

266  �J. Hoult, Dragons: Their History and Symbolism, Gothic Image Publications, 
Glastonbury 1987, p. 6.

267  �”Here begins a treatise on how the Father of Heaven sent death to summon every 
creature to come and give an account of their lives in this world.”
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More or less his contemporary, Sir Thomas More, a humanist, 
a lawyer and a saint,268 who ventured to oppose Henry VIII putting 
his own head at stake,269 addressed the idea of justice in an ideal state 
when writing (also in Flanders)270 his Utopia, situated in the New 
World which had then just been discovered by Amerigo Vespucci. 
This work, which is dangerously prophetic or perhaps dangerously 
inspiring, is only a reaction to injustice done to the people by rulers 
who run constant wars and bring about death of starvation of their 
subjects. Using a fictitious protagonist, Raphael, as his porte-parole, 
More travesties Plato, seeing a chance for the rule of justice in the 
reign of philosopher-kings.

(…) your friend Plato thinks that nations will be 
happy when either philosophers become kings or 
kings become philosophers. It is no wonder if we are 
so far from that happiness while philosophers will 
not think of it their duty to assist kings with their 
counsels (…) But Plato judged right that except 
kings themselves become philosophers, they who from 
their childhood are corrupted with false notions 
would never fall in entirely with the counsels of 
philosophers.

Ideally, those who are in power, including those who administer jus-
tice, as well as ordinary citizens, should be philosophers and economists at 
the same time, sharing the idea of a European community (the latter not 
necessarily in capital letters). In short, they should become a European 

268  �Canonised in 1935 by Pope Pius XI; John Paul II declared him patron saint of 
politicians and statesmen.

269  �Although in his capacity of Lord Chancellor he had earlier burned many heretics 
at the stake.

270  �Published by Moore’s friend, Erasmus of Rotterdam, in Antwerp in 1516.
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civic society271 and know how to bear the burden of ”the unfortunate gift 
of freedom”. ”The difference between tragedy and injustice often depends 
on our willingness or ability to act on behalf of the victims, accusing or 
absolving, on preventing increased damage or compensating for it instead 
of turning one’s back on the victim.” The fact that it is impossible to draw 
a clear line and to ensure full ”moral security” does not mean that we can 
abandon our attempts at combating injustice.272� r

271  �Hugh Collins writes about a transnational civil society, promoting a uniting, in his 
opinion, idea of a European Civil Code and the role of unification of European 
private law in order to create a legal, cultural and social community in Europe. He 
stresses that ”social interaction must be combined together with a belief on the part 
of participants that they are members of the same community or share common 
identity. Membership of that community can then imply the need to recognize a 
mutual set of rights and obligations towards other members ”(of the transnational 
society). H. Collins, Why Europe Needs a Civil Code: European Identity and the 
Social Model [in:] Liber Amicorum Guido Alpa. Private Law Beyond the National 
Systems, M. Andenas et al (ed.), British Institute of International and Comparative 
Law, London 2007, pp. 261-262.

272  �J. N. Shklar, The Faces of Injustice, Yale University Press, New Haven & London 
1990, p. 2.
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