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Constitutionalisation of the European Union

and its Enlargement to the East

he recent enlargement of the European Union (the EU) is exceptional in

terms of the overlapping between the process of enlargement and the process

of constitutionalisation. This parallelism started in the mid-nineties when the
idea of linking enlargement to the East with deepening of the EU integration was
gaining an increasing number of supporters amongst the EU political elites'. In 1993,
the Treaty on the European Union signed in Maastricht came into effect, which
meant the transformation of the European Community into the European Union and
deepening of institutions of the newly established Union. The treaty contained for-
mulations concerning the Economic and Monetary Union and steps towards common
foreign and security policy. Simultaneously, the rejection of the Treaty from Maas-
tricht in the first Danish referendum and its ratification in France by a narrow major-
ity, demonstrated for the first time the legitimisation problems of the EU. This indi-
cated the beginning of the end for the permissive consensus among EU societies,
which until the nineties had unquestioningly consented to decisions of their political
elites in relation to the process of European integration. At the same time, an aca-
demic debate started as to the constitutionalisation of the European Union in re-
sponse to diminishing EU acceptance®. The issue of constitutionalisation has spread
into a debate, as to the democratic deficit of the Union, which presently continues.

The debate became even more intense particularly after the decision of the German
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Federal Constitutional Tribunal (FCT)?. That decision stated that a European nation
as such did not exist simultaneously emphasizing the non-nation character of the Un-
ion and the necessity for the democratic legitimization of the union’s decisions

through nations, parliaments and governments of member states.

At the same time in 1993, the European Council in Copenhagen decided to admit Central
and Eastern European states to the EU under the condition of their fulfilling relevant political
and economic criteria. However, the parallelism of enlargement and the constitutionalisation
processes only entered into a fundamental phase after the Laecken summit of December 2001.
There, the European Convention was established and entrusted with the task of carrying out
a deep reform of the EU as well as working out a constitutional document. Neither the Treaty
of Nice in December 2000 nor the proclamation of the Charter of Fundamental Rights in
December 2001 solved the problems of the necessary institutional adjustment to the enlarged
EU; nor did these measures diminish the democratic deficit of the Union. On that account
both institutional reform of the EU as well as the democratization of union structures became

tasks for the European Convention*.

Of course the very debate about the European constitution is a lot older’ as is the opinion
that the EU already has a constitution in the form of treaties®. Proper constitutionalisation
however started together with deliberations of the European Convention, since it was the
Laeken summit that reacted to the problems of the European Union treating constitutionali-
sation as panacea’. Definition herein, constitutionalisation represents the process of coming
into existence and entering into effect of the constitution which configures and strengthens
political order of a given polity®. Therefore, the process of constitutionalisation of the EU
should be regarded as yet unfinished. Not only does the ratification process of the constitu-
tional treaty signed by member states in Copenhagen in December 2003 (or rather its modi-
fied and at present still negotiated version after negative referenda in France and Netherlands)
remain unfinished, as well, the real functioning of the treaty of constitutional character re-
mains unknown’. It is not clear as to what extent the constitutional treaty can fulfil the ex-
pected functions. Similarly, as it is in the case of national constitutions, a gap can arise be-
tween postulates of the constitution (i.e. the constitutionalism) and the constitutional reality.
While a temporal correlation between the enlargement of the Union and the constitutionali-
sation is visible, the causal link between these two processes still remains vague. The most oft
presented view is that constitutionalisation of the EU is a response to the functional chal-
lenges of the enlargement.'. In other words, it is suggested that only in the framework of the

constitution and through the method of the constitutional convention, problems could be
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solved with regard to the institutional “over-stretching” of the union to twenty seven member

states, a lacking ability to reform itself and the need to reduce the legitimacy deficit™.

The first step in this article will be to discuss the potential causes of constitutionalisation of
the Union as a response to EU Eastern enlargement. It will be based on three basic functions
of the constitution: organization, stabilization and legitimisation. It is argued here, however,
that assuming the functional necessity of constitutionalisation as a response to enlargement is
insufficient for two reasons, in spite of the fact that it appeared in the political discourse about
the European constitution. First, it stems from the fact that functions expected from the con-
stitution can be carried out by different institutions. Second, the debate on the constitution

appeared in a context independent from the EU enlargement.

The second step will be to sketch out a specific functional relation between enlargement and
constitutionalisation, which however did not play the deciding role in the political and aca-
demic discourse, although it should have. It concerns the impact of enlargement on democ-
ratic legitimization of the EU. This relation - in the author’s opinion - has long-term signifi-
cance for the future of the Union and could be treated as an intervening variable playing an

important role in the correlation between constitutionalisation and enlargement.

In third step I will discuss a thesis concerning the direct and temporal causes of constitution-
alisation of the EU as the reaction to enlargement. It pertains to the motivation of the domi-
nating member states of the Union and suggests that their aim was to change power relations
within the EU to their benefit. Enlargement provided not only the opportunity but also the
legitimization of concentrating power in the hands of large member states. In the process, the
European convention played a decisive role not only making it possible but also authorising

such a move.

I. Causes for constitutionalisation of European Union in the context of enlargement

Suggested causes of the EU constitutionalisation are closely related to the functions
assigned to a constitution in the literature. A functional approach towards the issue of
constitutionalisation assumes that the constitution plays the deciding role in the con-
figuration of political processes.’ In political discourse on EU constitutionalisation,
arguments appear that suggest multi-functionality of the European constitution.
These are visible for instance in the postulates of Laeken in December 2001. These
postulates refer to not only simplifying the structure of the union treaties (points 2, 5),
increasing the effectiveness of the decision-making of the Union (1, 3), but also to its

democratization (3, 6, 7). By this understanding, the European constitution should
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accomplish functions which are expected from the constitutions of national states.
Here, we can distinguish the organizational function, the stabilization function and

the legitimization function.
Organization function

With reference to the organizational function, the constitutions are expected above all
to regulate the relations of power. The main purpose of regulating relations of power
is to protect freedom of political subjects from the dominance of political institutions
and powerful political actors. The protective aim is perhaps the most fundamental and
refers in the first place to citizens to whom the constitution assigns rights and obliga-
tions.” The first rudimentary constitution of this type was The Magna Charta Liber-
tatum of 1215 which limited the power of the English King John II to the advantage
of the aristocracy and clergy.'* For that reason many authors stress the necessity to
include the charter of fundamental rights in constitutions, including the EU’s consti-
tution. ' However, the necessity of codifying fundamental rights in the European
Union is controversial.’® The controversy primarily relates to the argument that mem-
ber states of the Union, as being democratic regimes, guarantee the fundamental
rights of their citizens, otherwise they would not be members of the Union. More-
over, on the supranational level fundamental rights are protected by the European
Human Rights Convention signed in 1949. Therefore, the argument follows that a
Charter of Fundamental Rights only would be copying the existing institutions. Ig-
noring the controversy surrounding this issue, the relation of the Charter of Funda-
mental Rights to the Eastern enlargement appeared only marginally in the debate at
hand. ¥ Some authors have suggested that the Charter of Fundamental Rights can
not only constitute a signpost for new members of the EU in the process of their de-
mocratic consolidation, but also can calm their over-sensitivity in their relation to al-
legedly centralist impulses from Brussels after their newly regained independence.®
However, it does not change the fact that this argument has been marginal, whereas
working out and proclaiming the European Charter of Fundamental Rights has not

exhibited practically any link with the Eastern enlargement of the European Union."

Apart from the codification of fundamental rights, regulating relations of power oc-
curs both on the horizontal as well as vertical level. On the horizontal level, the con-

stitution introduces the division of power in order to limit both its concentration and
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its abuse.?® Here, the US Constitution represents a classic example of regulation of
power through its division among different institutions. On the vertical level, the con-
stitution guarantees the participation of local governments (states, counties, Linder,
cantons etc.) in the decision making process at the highest level thus ensuring self-
determination of these political entities. Thanks to a vertical division of power, the
probability of power concentration in the centre of the political system decreases. In
the case of the European Union, the treaties fulfil the function of regulation of power,
hence some authors argue that the Union already possesses a constitution and a new
one is unnecessary.”’ In this sense, the treaties construe the unique separation of
power among the decision-making bodies of the European Union such as the Euro-
pean Parliament, the Commission and the European Council. In the decision-making
process of the EU, in the majority of cases, the Commission possess the exclusivity of
legislative initiative, whereas the Council takes final decisions.?? Such an arrangement
is supposed to ensure that the EU decisions are initiated by the body committed to
the realization of European interests, whereas the final decisive powers rest with of

the member states, which is supposed to guarantee the democratic legitimization of

the EU.

Nevertheless, enlarging the Union to the East did not cause any intensified debate on
issues of the horizontal division of power. Debate concerned above all the need of the
adaptation of the institutional structure of the EU with the aim of increasing its effec-
tiveness. Changes in the horizontal division of the power through Constitutionalisa-
tion have not been seriously envisaged, even though at the same time, plans of radical
institutional change of the EU existed, as articulated e.g. by Joschka Fischer in his
famous speech delivered at the Humbolt University in Berlin. # Fischer suggested a
parliamentarisation of the EU, modelled on the nation-state with a bi-cameral par-
liament. However, as the European Convention began its sessions, it was certain that
institutional changes would not be revolutionary and they would be made on the basis
of the existing institutional system. Changes were to include primarily the wider ap-
plication of the majority voting principle and the introduction of a new mode for vote

weighting within the decision-making system.

In contrast, the vertical regulation of power relates to the division of competences be-
tween the European level, the national and regional level. It assumes the form of a

federal construction.?* In the context of federalism, the task is to create such a balance
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of the power so that none of levels should dominate the others, while not allowing for
any changes in the decision-making system. In the case of the EU, some authors see
the danger of a competence shift to the European level as a result of the blurred verti-
cal division of competence within the treaties and their pro-supranational interpreta-
tion by the European Court of Justice.” The shifting of competences towards the
centre can be interpreted as a characteristic feature of the so-called cooperative feder-
alism, an example of which other than the EU is Germany, where for a long time at-
tempts at a new division of competences between the Lands and the federal govern-

ment have been made.

However, postulates for clear division of competences in the European constitution
were presented independently from the Eastern enlargement of the EU and well be-
tore the idea of enlargement to the East appeared in the political debate. Even though
they were mentioned in the Declaration of Laeken., there was no direct link to the
enlargement, since they resulted from older discussions on competence arrangement
between the EU organs and the the member states. Here, the major problem was that
the interlacing competencies between the different levels made the reform of the en-
tire decision-making system of the EU virtually impossible. Already in mid eighties
Fritz W. Scharpf introduced the notion of joint-decision trap’ (or Politikverflech-
tungsfalle) and applied it with reference to the federal decision-making system of
Germany and the European Union.?® A joint-decision trap can occur when at least
two decision-making levels make joint decisions regarding their mutual division of
power and have to do so unanimously. It leads to a stalemate since the new division of
power automatically creates new losers and winners, and is hard to become consen-
sual. Therefore, such a decision-making system would support the status quo and re-
sult in a limited reform capability. In the practice of European integration, it means
that national states are not capable of reforming the growingly ineffective decision-
making system and that it is hard for them to prevent the increasing concentration of
power of the supranational level, since the EU was able to establish the primacy of

European law over the national law by the European Court of Justice.?

Again, these kinds of arguments were presented in the debate on the European con-
stitution, but did not have any relation to enlargement.? Postulates of the reform of
the decision-making system have often used primarily regarding the clearer division of

competences and the increased application of the majority rule. Enlargement, how-
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ever, was not associated with the danger of increasing centralist tendencies. States
supporting the European Constitution such as Germany, France or Belgium con-
ducted the debate based on arguments concerning the necessary preservation of the
decision-making ability of the EU after its dramatic increase in members, but did not
openly call for strengthening of national states vis-a-vis Brussels. Germany as the ini-
tiator of constitutional debate was particularly reserved to undermine the he suprana-
tional level for fear of not exposing herself to accusations of reviving nationalism.?
Contrary to that, with the enlargement to the East anxieties grew that new member
states could counteract the EU “central government”, rather than strengthen it. An
argument was presented here that new members had stronger preferences for nation-
alism and weaker for European cooperation, which would constitute an obstacle to the
proper functioning of the EU decision-making system. Therefore, creating an inte-
gration avant-garde was deemed necessary.’® At the same time, however, if this argu-
ment holds true, one should admit, that it was precisely the enlargement and not the
constitution that could be an effective instrument in limiting the competence shift to
the centre of the EU, since the constitution would introduce additional mechanisms
inducing cooperation between the member states and a wider application of majority

voting, all of which strengthen the central power.*

Stabilization function

Apart from division of power, constitutions are ascribed a stabilisation function.? It
acquires more significance in two special cases: social heterogeneity and the revolu-
tionary situation. First of all, constitutions stabilize political systems with high degree
of heterogeneity by codifying the federal structure of the state. In addition, constitu-
tions can introduce a system of compensation between membership states for the pur-
pose of stabilizing the political system. In most of the cases, sub-national political
units are construed asymmetrically when it comes to their size and financial resources.
On that account, constitutions regulate not only an asymmetrical representation at the
central level but they also establish a system of financial balance between the political
units, as it is also the case within the EU. Compensation is perceived by some authors
as necessary, in particular in the case of a strong central power and heterogeneity of

the society. Weaker territorial units aspire not only to influence decisions taken at the
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central level, but especially decisions disadvantageous to them. Only thus, they have
enough motivation to remain in an asymmetrical (and for that matter suboptimal) po-
litical system.*® In other words, constitutions of federal states (in the system of coop-
erative federalism) systematically privilege weaker territorial units for the sake of stabi-
lizing the political system.* The constitution represents an appropriate stabilization
instrument, since it is a kind of an institution which cannot easily be changed. It
freezes the compensating system giving the guarantee to weaker units that without
their participation the system will not change (at least not to their disadvantage).®
That would mean that primarily small and poorer states should be interested in the
constitutionalisation of the EU, since in this way they can not only better centrally
control hegemonic impulses of large states but can also participate in the system of the
financial compensation which cannot be changed without their consent.*® However,
the initiative concerning the constitutionalisation of the EU stemmed from Germany
and France which have also been the driving forces behind this process. At the same
time, it should be assumed that these states as the largest in the EU were not inter-
ested in limiting their powers. In this context, Jon Elster’s thesis regarding constitu-
tion as the mechanism of the self-binding of political subjects is often referred to.*.
With reference to the EU, it would mean that all member states, particularly the large
ones, impose constitutional limitations upon themselves for fear that they themselves
could abuse power for their selfish goals. In the perspective of observed aspirations for
maximization of power by political subjects this thesis is theoretically little convincing
and empirically false. Moreover, Elster in his more recent publications revisits the the-
sis in favour of an opposed concept, according to which political subjects aim at limit-

ing the power of other subjects.

A further case, in which the constitution accomplishes the stabilizing function is so
called “revolutionary situation”. It results from the fact that constitutions are often
constructed in the period of important political transformations and their fundamen-
tal objective is stabilizing the newly established political order. Constitutionalisation
in this context means codification of norms, rules and political procedures, i.e. newly
established political institutions. It implies that these institutions must be internalized
by society, whereas the constitution performs a stabilizing and consolidating function.
In the case of the system change the constitution is one of the first institutional steps

strengthening the new regime. Also in the case of the European Union similar argu-
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ments have appeared with reference to the stabilization function of the European con-
stitution, although suggesting different motivation of political subjects. Ron Hirschl
put forward the thesis that constitutionalisation of the EU was carried out as a result
of the initiatives of the large EU member states such as Germany and France which
were afraid of a destabilization of the balance of power in the EU after enlargement to
the East.*” Since massive enlargement was perceived as a risk to the current political
order and the system of benefit distribution, in particular for the large states, Hirschl
calls this motivation “hegemonic preservation”. In this reasoning, stabilization of the
political system of the EU was directed at maintaining the status quo of power by the
so-called motor of the European integration i.e. France and Germany, rather than at
the consolidation of the new political order. Hirschl suggests that enlarging the EU to
the East brings geopolitical and macroeconomic benefits primarily to the large states.
At the same time, however, it represents a threat to the stability of the division of
power within the Union, in which France and Germany en-
joy the most considerable influence. Thus, constitutionalisa- In societies

tion of the EU is the only instrument allowing for further Ry R Ay oy L
profiting from the specific system of the power within the

ties, meaning that they

EU, and simultaneously for taking advantage of the new geo- .
do not hawve their collec-
political and economic situation. However, this argument is

. - Ml ‘ive identity, the repre-
not entirely convincing, not only on account of the strategic

sentative democmcy

explanation of motivation for Constitutionalisation. A prob-
lem remains in the assumption that geopolitical or economic [T NE TR

needs of large states required enlargement to the East. Some tyranny of majority.

studies point out that those benefits could be equally or per-
haps even better achieved through association agreements or other forms of close co-
operation between the EU and Central-Eastern European states. Frank
Schimmelpfennig conducts his examinations on such assumption, convincingly argu-
ing that old EU member states in spite of their fundamental reluctance to enlarge-
ment fell into their own rhetorical trap.*® They promised the membership to all Euro-
pean states meeting the Copenhagen criteria and they could not retreat from an
enlargement trap. Since the Union defines itself as community of liberal and democ-
ratic values, it could not step down from its promises without losing credibility and

creating a crisis of its own identity. Schimmelpfennig argues that EU enlargement
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both in geopolitical and economic respects entails for the old EU states more costs
than benefits. ** According to the analyses of a considerable number of economists,
enlargement resulted in a relatively small number of benefits which were additionally
unevenly attributed among EU members.* At the same time, enlargement costs, for
instance, within the Common Agricultural Policy explicitly outgrow economic bene-
fits of enlargement. Therefore, the decision for enlargement to the East was irrational
in terms of the interests of the EU fifteen, which suggests that the causality between

enlargement and the stabilization function of the constitution is vague.
Legitimisation Function

Apart from the functions mentioned above (organizational and stabilisation) the con-
stitutions are also assigned a legitimizing function.” It follows from two argumenta-
tive lines. Firstly, the constitution of democratic regimes is assumed to be an expres-
sion of self-determination and the will of the people.* In other words, the constitu-
tion is an articulation of the sovereignty of the nation. Without sovereignty of the na-
tion, the true constitution cannot exist, as it will only be an organisational statute. A
‘genuine’ constitution is regarded to be an expression of fundamental consensus within
a given society. This consensus is not subject to daily fluctuations of the public opin-
ion, and like the constitution it does not change with every new government, since it
expresses agreement reached regardless ideological and socio-economic divisions. Pre-
cisely for that reason, democratic societies are expected to be able to overcome differ-
ences of interests in a productive way and to realize mutual solidarity claims.* Result-
ing from this is the belief that the constitution cannot exist in an undemocratic society
or in a society deprived of consensus of basic value and norms. Some authors postulate
moreover that such an understanding of the constitution makes sense only for com-
munities with strong collective identities which are able to absorb the burden of an
abstract solidarity among citizens which personally do not know each other but yet
have the feeling of belonging to the same community. This identity seems necessary
to accept decisions taken by a majority vote. Only in this way can the minority accept
decisions of the majority without feeling disadvantaged or exploited.* Peter Graf
Kielmansegg argues that a democracy of the representative majority requires a com-
munity sharing the same experience, the same historical memory and an integrated
space for communication.*® A democratic constitution is in this respect an articulation

of political community and a specification of social consensus. The existence of the
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constitution indicates to individuals that they belong to a shared community, which
legitimizes political decisions of the central government. Thus, in societies which are
not communities (meaning that they do not have their collective identity), the repre-
sentative democracy leads to tyranny of the majority. In the case of the EU, a majority
of researchers are of the opinion that such a European identity does not exist. For this
reason, representatives of this school of thought reject the draft of the European con-
stitution which in their view can only worsen the state of the European democracy,
since the EU is not capable of democracy at its present stage of its development.** Jo-
seph Weiler even argues that constitutional debate can lead to an increase in percep-
tion of heterogeneities among member states by making them aware of differences
among them. Consequently, the very process threatens the current quo status. Simul-
taneously, it should be assumed that enlargement of the EU strengthens even more its
heterogeneity, which in turn would worsen the negative impact of the constitution.*
The consequence of such argumentation is an antinomy between enlargement and

constitutionalisation of the EU.

A further argumentative line highlights the legitimising impact of the constitution
even in the absence of community or societal consensus. It assumes that the constitu-
tion can have symbolic impact independently from the existence of a strong collective
identity. It results from the fact that the constitution is something more than only an
organizational statute of a state. It is an evaluative, cultural and affective system of ref-
erence, through which citizens interpret their experiences and expectations. For this
reason, the constitution can become a symbolic medium for creating social-cultural
identity of a given society.’! It results from the fact that the constitution is expected to
represent normative superiority vis-a-vis ‘usual’ law-making. Hence, it can become a
crucial system of reference and a source of identity for an entire society. In this way,
the constitution can integrate even highly heterogeneous societies.” In the case of the
symbolic impact of the constitution, the Constitutional Court plays an important role,
since it interprets the constitution thus constructing the social order with the reference
to the absolute value of the constitution. Brodocz argues that constitutions represent
forms of transcendental order which creates political reality.> Therefore, the constitu-
tion not only legitimises the political processe of decision making, but also remains
the ultimate source of the responses to questions, to which political elites or society

itself are not able to or do not want to respond by appealing to a higher moral author-
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ity. The Federal Republic of Germany is a classic example of the symbolic and inte-
grative influence of the constitution.” Decisions of the Federal Constitutional Court
grant meaning to the fundamentals of the political order and cause their internalisa-
tion in the social consciousness. Therefore, in Germany due to the lack of integrative
impact of the nation the constitution has become the basis for the collective identity,
giving rise to the so-called constitutional patriotism.*® The Constitution develops its
impact in that it is not only accepted by the society, but also becomes a kind of fetish
generating social bonds. The constitution can above all have an impact by creating
confidence in the political system® and by providing worshiping of the constitution.’
The worshiping of the constitution, which is visible above all in the USA and in
Germany, induces a permanent process of forming the political identity of the society.
Brodocz argues®® that the constitution can accomplish the integration function, only if
it is open to different interpretations, thus creating an opportunity for internal inte-

grating of heterogeneous societies.*’

In the case of the EU, it implies that even in the enlarged EU the constitution could
accomplish its integrative function. Habermas argues that by involving citizens in the
democratic process of creating constitution a communications structure can be estab-
lished, which would fulfil the integrating function. Moreover, if the constitution es-
tablishes democratic institutions, also from them an inductive development of a
shared political identity can arise, which will be able to overcome conflicts and to cre-

ate solidarity amongst strangers.®

A group of scholars from the Social Science Research Centre Berlin suggests in their
research project that a European identity does not exist in the EU. However, common
political communication processes are visible even without the shared language and
shared mass media. It points to a rise of a communication space in the EU which
eventually might become the nascent egg of political identity.®* However, the problem
lies in the fact that the described communication processes have probably unfolded
independently from the European constitution, whereas the very constitutional debate
did not reach the citizens of the EU, as Jiirgen Habermas had hoped. In spite of the
European Convention, the inductive impact of constitutional debate was weak: Few
citizens were interested in this topic, whereas the perception of the constitution itself
was anchored in domestic politics of the member states, which was visible in the ex-

ample of the last elections to the European Parliament.®* Of course, a definitive out-
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come of the European constitution-making is still not visible, as the constitutional
treaty has not had yet the chance of developing its impact. In the case of Germany the

creation of constitutional patriotism had taken a few decades.®

However, also in this case, a correlation between enlargement and constitutionalisa-
tion is vague. The constitution would have the task of granting legitimacy to the EU,
which after the Eastern enlargement of the EU would become even weaker. But the
EU enlargement can also signify an increase in EU acceptance (at least in the first
phase of the enlargement), since the new states willingly acceded to it. For them the
EU had sufficient legitimisation, as they were willing to give up a part of their na-
tional sovereignty. On that account, the constitution does not seem to be a necessary

instrument of rescuing the legitimisation of the UE.

II. The constitution as the response to the necessity of the democratisation of the

Union after EU enlargement?

A certain line of thought exists, which links EU enlargement with its deepening le-
gitimisation deficit. This argument did not emerge in the wider debate on the consti-
tution and one should not treat it as the cause of constitutionalisation of the EU.%
This argument refers to the long term future of the EU and concerns the results of the
EU enlargement for its democratic legitimacy. As it has a long-term relevance for the
tuture of the Union, it should be treated as an indirect variable playing an important
role in the correlation between constitutionalisation and enlargement. The basis for
this argument is an assumption that the increase of the legitimacy of the EU through
enlargement results from the specific support of the new members for the political
system of the EU.% It is related to the expectations of tangible benefits by new mem-
bers and it is unsteady, since in the period of crisis the political system at hand does
not possess any general legitimacy independent from the ouput. Durable legitimacy is
however, according to David Easton, a consequence of generalised support which re-
fers to the political system as such, and not to effects of its functioning (diffuse sup-
port vs. specific support).® The most important fact is that specific support has noth-
ing to do with the democracy, since autocratic systems can also legitimise themselves
through positive results of their governance, in other words through output. Assum-

ing specific support ¢’ the European Union can however remain a form of a “commis-
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sary regime” which tries to legitimise itself through effectiveness of its administrative

decisions.%®

In order to guarantee the long-term generalised legitimacy, the constitution can be an
appropriate instrument, if certain conditions are met. Some authors have suggested
that constitutionalisation of the EU can become a promising panacea, provided it is
combined with democratisation.®” The debate on the constitutionalisation of the EU
has been accompanied in Western Europe by an academic discussion on the democ-
ratic deficit of the EU, which however did not result in connecting it to enlargement.
After the enlargement of the EU to the East, its democratic deficit is however chang-
ing.

After the enlargement, the heterogeneity of the social structure of the EU has grown
considerably. It means that not only the decision-making structure is becoming more
complex but also problems of social choice are growing. The heterogeneity of political
subjects, their interests and political preferences practically makes the choice of com-
mon good impossible.”. With the increase of heterogeneity, the probability raises that
more and more political subjects (voters or collective subjects such as political party or
state bureaucracies) will not be able to discover their preferences in decisions taken at
the pan-European level. Since the political system of the EU does not allow the
change of the government through new elections thus punishing unpopular decision-
makers, heterogeneity can cause feelings of helplessness and alienation worsening the
problems of democratic legitimisation of the EU. In other words, every EU enlarge-
ment increases the democratic deficit of the Union. If the constitution is to be a re-
sponse to enlargement, it should contain a solution for the problem of heterogeneity.
The creation of the Charter of Fundamental Rights and its integration within the
draft of the constitution has undoubtedly constituted such an attempt. However, the
constitution does not provide for different specific mechanisms reacting to the in-
crease in heterogeneity. Therefore, it is doubtful whether the Charter of Fundamental
Rights in a mid-term can accomplish the integrative role. A consensus on European
values has not been achieved which could positively influence the construction of the
European identity. The normative impact of the draft of the European constitution is
to be doubted, since instead of integrating through working out normative orientation
for citizens, it introduces an inflation of such values as solidarity, which ultimately

takes the form on non-reflective enumeration.” Thus, instead of creating the Euro-

www.natolin.edu.pl



15

pean identity, the draft of the European constitution rather introduces the risk of con-
stitutional fiction, since it becomes less probable that all enumerated values and laws

could be legally enforced.

A possible solution to the problem of the heterogeneity of the EU could be a legitimi-
sation based on the effectiveness of governing.”? It should be however assumed that
after the enlargement it will be more and more difficult in the mid-term to guarantee
the legitimisation through output, that is, production of expected results such as wel-
fare.” If the Union is not able to ensure its own legitimisation through the effective
and fair system of financial distribution, its chances for specific support amongst the
population will diminish. Already in the course of the accession negotiations, the EU
was confronted with distribution conflicts which will undoubtedly increase during the
next budget negotiations in the EU. On one hand, we should expect further discus-
sions aimed at lowering the EU’s overall budget, on the other not only the amount of
distributed financial resources but also to the system of their allocation will subject to
conflicts. However, a perception of the allocation as unfair could lower specific sup-
port for the UE. A lack of legitimisation through output can however be compensated
for through the creation of a relevant system of democratic representation, which
would allow for an increased control of political elites. In other words, more democ-
racy can reduce governance deficits. Robert Dahl and Edward Tufty argue in their
classical study on correlation between the size of the political system and citizens’ sat-
isfaction that the increase in participatory channels strengthens considerably the gen-
eralised legitimicy of the political system.” Therefore, the constitutional Treaty or its
recent version known as Reform Treaty could accomplish an increase oin legitimacy
provided it will generate decision-making possibilities for citizens in a perceptible
way. However the draft constitutional treaty has not reduced the democratic deficit of
the EU in any considerable way, since decision-making and the institutional structure
of Union have not been significantly reformed. An increase in application of majority
decisions worsens even further the democratic deficit of the Union, as it increases the
probability of being overruled in the Ministerial Council, leading to the tyranny of
majority.” Consequently, the EU enlargement increases in the mid-term the democ-
ratic deficit which does not mean that it is its cause.. Thanks to the enlargement the
issue of the democratic deficit becomes more prominent. As the constitutional

treaty/reform treaty does not refer explicitly either to the problem of heterogeneity or
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the lacking democratic legitimisation of the EU, it should become the priority of the
EU within a few coming years. The precondition for it is obviously the ability of the

EU for supplementing or changing the constitution i.e. the constitutional flexibility.”

ITI. Constitutionalisation as the change in the relation of power

A possible functional correlation between enlargement and constitutionalisation does
not provide information on causality. However, an explanation exists for direct and
temporal causes of the constitutionalisation of the EU as a reaction to enlargement. It
concerns the motivations of dominating member states of the Union and it suggests
that their objectives were to change power relations in their favour, whereas the
enlargement not only did provide the opportunity but also the legitimacy to concen-
trate power in the hands of large member states. The European convention played the

decisive role here not only enabling but also authorising that move.”

While discussing different functions of constitution and their significance, a further
important aspect of constitutionalisation is frequently forgotten. In an ideal world, the
constitution establishes legitimate power, protects minorities, ensures power balance
as well as organizes relations of power. In the real world, constitutions can not only
Jfreeze the hegemonic position of some political subjects but also legitimise a radical
change in power relations. Constitutions provide a one shot opportunity to win a
power advantage, since they are unusually hard to modify. This stability or rigidity of
constitutions is the fundamental element of constitutionalism, i.e. the assumption that
constitutions should configure political processes. Therefore, many obstacles stand in
the way of constitutional changes. In the majority of democracies, changes of such
kind require a special type of parliamentary majority, i.e. so-called “supermajority”,
which hard to arrange. Therefore, creating a European constitution has offered one
time and unique opportunity for radical change in power, its freezing and its legitimi-

sation through deliberate processes within the European Convention.

In the debate on European Convention, the majority of scholars tend to idealise the
convention viewing it not only as a break-through in the democratisation of the EU,
but also as a method allowing for efficient institutional reforms necessary after the EU
enlargement.” They claim that the institutional structure of the convention and its

procedures demonstrate deliberate character. This deliberative charcter is distinctive
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by fact that the political subjects involved make decisions through public interchange
of arguments, and renounce on strategic realization of their own interests. Thanks to
the transparency of the decision-making in the convention, its openness to arguments
and to a spirit of inclusion towards all kinds of political subjects, and in the particular
towards actors of civil society, the EU becomes more democratic and better prepared
for functioning with 27 member states. Hence, the convention is presented as the only
appropriate response to the challenges of the Eastern enlargement. Taking decisions
through the exchange of arguments and without voting is supposed to bolster mutual
understanding and compromise. Supporters of such an interpretation build their posi-
tion on assumptions borrowed from the deliberate theory of democracy.” This theory
argues among other things that deliberation is not only the essence of democracy, as it
creates public space necessary for the functioning of democracy, but also it reduces the
tendency of political subjects to support decisions based on their own particularistic
interests. Thus it transforms particularistic decisions into decisions serving the com-

mon good.

The problem of this argument lies in the assumption of deliberative honesty, thus ide-
alising the European Convention and ignoring the possibil-

ity of strategic manipulation of arguments. Arguments can The method
however be used as power resources in order to realize self-
interests. Frank Schimmelfennig labales this sort strategic of the convention le-
rationality “rhetorical action”.®. It differs from openly stra- SEZAZANARTIRLT VI I717L

tegic acting (bargaining) and exclusively argumentative ac- of particularistic inter-

tion (arguing). In the former case, political subjects realize ests of member states

their interests by negotiating package deals and deciding on

camozﬂagin g their true

so called side payments. In the latter case, political subjects
o motivation through de-

are ready to accept arguments of their political opponents.

Hence, rhetorical action is represents realization of particu- liberation processes,

laristic interests in a less obvious way, as subjects’interests WRIJAIINZ7ZZ fil[se[y inter-

are concealed in arguments appealing to common good. preted as democratic.

However, the precondition for deliberation is the readiness
of the political subjects to change their preferences, or even their identities under the
influence of convincing arguments. In contrast, subjects involved in rhetorical action

are not ready for those kinds of changes. They use arguments adjusted to their own
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particularistic interests. Consequently, this does not lead to deliberation, but to a po-
litical debate, in which the best justification of one’s own particularistic position in the
name of common good wins, rather than the most convincing argument.®’ By using
arguments referring to shared identity, shared ideology or values and norms of a po-
litical community, political subjects attempt to establish a legitimacy for their particu-
laristic interests. In addition, they will attempt to de-legitimise arguments and prefer-
ences of their political opponents, they use arguments as an instrument of soft power.
For instance, opponents can be moved to compliance through public shaming strate-

gies.

The European convention was an excellent opportunity for manipulation of argu-
ments aimed at the change in the power relations to the favour of large EU member
states.® Briefly before finishing meetings of the European Convention, the presidium
together with its chair, the former French president Giscard D’Estaing introduced
new regulations in the decision-making system of the EU, which were supposed to

replace the system agreed in Nice in 2000.

The new system of the double majority was promoted primarily by the governments
of Germany and France which argued that changing the decision-making system
made it more effective through the reduction in the number of states necessary to
block a decision. This argument emphasised the necessity of such a solution in the
enlarged EU. Since the system of the double majority was introduced by representa-
tives of France and Germany as a common good, member states rejecting this solution
were accused of nationalism or lack of understanding for common values in the EU.
While in the German discourse Polish and Spanish nationalism were highlighted,
French commentators argued that Poland as a new and inexperienced member state
did not understand the principles of the EU, both of which constituted strategies of
public shaming. At the same time in the European discourse in France and in Ger-
many none of the political decision-makers brought up the fact that the new decision-
making system was giving France and Germany far more powers than it was provided
for by the Nice Treaty. According to several studies, particularly the analysis by the
Vienna Institute of Higher Studies® the new system shifted radically the power rela-
tions (in the scale between the equality and the justice) from 40 points (slightly to the
benefit of small states) to 80 points (strongly to the benefit of large states). This shift

provided a strong stimulus for Germany and France to push such the double majority,
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whereas the convention allowed for a rhetorical camouflaging of particularistic inter-

ests and the constitutionalisation of their implementation.®

Consequently, the method of convention not only allows political subjects for rhetori-
cal action but also supports it. Even currently, it is not known exactly, who was the
initiator for change in the power relations in the EU. Vienna analysis emphasises that
the majority of members of the convention were unaware of the implications of the
double majority system for the power relations in the EU, as the structure of the con-
vention permits for dilution of responsibility for legislative moves. There is also an-
other factor apart from rhetorical action, for which the convention is an easy field for
political manipulation by governments of the member states:®* Even though various
institutions were represented in the convention, including national parliaments, not all

subjects possess the same rhetorical resources.

The probability of camouflaging particularistic interests by rhetorical action increases
with the participation of bureaucratic and executive actors such as ministries of For-
eign Affairs. In general, ministries possess larger human and ideological resources,
thus a greater potential for the production of arguments. The German and French
Ministers of Foreign Affairs have a gigantic rhetorical advantage over, for example, a
Lithuanian member of a parliament. For that very reason, the governments of France
and Germany were represented in the convention by their Ministers of Foreign Af-

fairs. %

Paradoxically, the convention method legitimises the realization of particularistic in-
terests of member states camouflaging their true motivation through deliberation
processes, which are falsely interpreted as democratic.®” Deliberation and democracy
are two different concepts, and putting the equal sign between them wrongly suggests
a priori democratic legitimisation of deliberation processes.

* * *

The constitutionalisation of the EU has not been a response to the necessity of estab-
lishing a new institutional organization of the EU, its stabilization or increase of le-
gitimization of the EU. Regarding these classical functions of constitutions, the
European constitution has neither been necessary on the functional account nor has it
been promising in this respect, even if arguments referring to organization, stabiliza-

tion or legitimization appeared in the discourse on European constitution. By using
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the convention method, however, constitutionalisation has given Germany and France
an opportunity for radical change in the EU relations of power. The EU enlargement
and related necessities for institutional change have been exploited as the pretext for
the increase in their power potential while simultaneously erasing traces of their moti-

vation.
(September 2007)

Ireneusz Pawet Karolewski — assistant professor at the Department of Political Theory
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	I. Causes for constitutionalisation of European Union in the context of enlargement 
	Organization function 
	Stabilization function 
	Apart from division of power, constitutions are ascribed a stabilisation function.  It acquires more significance in two special cases: social heterogeneity and the revolutionary situation. First of all, constitutions stabilize political systems with high degree of heterogeneity by codifying the federal structure of the state. In addition, constitutions can introduce a system of compensation between membership states for the purpose of stabilizing the political system. In most of the cases, sub-national political units are construed asymmetrically when it comes to their size and financial resources. On that account, constitutions regulate not only an asymmetrical representation at the central level but they also establish a system of financial balance between the political units, as it is also the case within the EU. Compensation is perceived by some authors as necessary, in particular in the case of a strong central power and heterogeneity of the society. Weaker territorial units aspire not only to influence decisions taken at the central level, but especially decisions disadvantageous to them. Only thus, they have enough motivation to remain in an asymmetrical (and for that matter suboptimal) political system.  In other words, constitutions of federal states (in the system of cooperative federalism) systematically privilege weaker territorial units for the sake of stabilizing the political system.  The constitution represents an appropriate stabilization instrument, since it is a kind of an institution which cannot easily be changed. It freezes the compensating system giving the guarantee to weaker units that without their participation the system will not change (at least not to their disadvantage).  That would mean that primarily small and poorer states should be interested in the constitutionalisation of the EU, since in this way they can not only better centrally control hegemonic impulses of large states but can also participate in the system of the financial compensation which cannot be changed without their consent.  However, the initiative concerning the constitutionalisation of the EU stemmed from Germany and France which have also been the driving forces behind this process. At the same time, it should be assumed that these states as the largest in the EU were not interested in limiting their powers. In this context, Jon Elster’s thesis regarding constitution as the mechanism of the self-binding of political subjects is often referred to. . With reference to the EU, it would mean that all member states, particularly the large ones, impose constitutional limitations upon themselves for fear that they themselves could abuse power for their selfish goals. In the perspective of observed aspirations for maximization of power by political subjects this thesis is theoretically little convincing and empirically false. Moreover, Elster in his more recent publications revisits the thesis in favour of an opposed concept, according to which political subjects aim at limiting the power of other subjects.  
	A further case, in which the constitution accomplishes the stabilizing function is so called “revolutionary situation”. It results from the fact that constitutions are often constructed in the period of important political transformations and their fundamental objective is stabilizing the newly established political order. Constitutionalisation in this context means codification of norms, rules and political procedures, i.e. newly established political institutions. It implies that these institutions must be internalized by society, whereas the constitution performs a stabilizing and consolidating function. In the case of the system change the constitution is one of the first institutional steps strengthening the new regime. Also in the case of the European Union similar arguments have appeared with reference to the stabilization function of the European constitution, although suggesting different motivation of political subjects. Ron Hirschl put forward the thesis that constitutionalisation of the EU was carried out as a result of the initiatives of the large EU member states such as Germany and France which were afraid of a destabilization of the balance of power in the EU after enlargement to the East.  Since massive enlargement was perceived as a risk to the current political order and the system of benefit distribution, in particular for the large states, Hirschl calls this motivation “hegemonic preservation”. In this reasoning, stabilization of the political system of the EU was directed at maintaining the status quo of power by the so-called motor of the European integration i.e. France and Germany, rather than at the consolidation of the new political order. Hirschl suggests that enlarging the EU to the East brings geopolitical and macroeconomic benefits primarily to the large states. At the same time, however, it represents a threat to the stability of the division of power within the Union, in which France and Germany enjoy the most considerable influence. Thus, constitutionalisation of the EU is the only instrument allowing for further profiting from the specific system of the power within the EU, and simultaneously for taking advantage of the new geopolitical and economic situation. However, this argument is not entirely convincing, not only on account of the strategic explanation of motivation for Constitutionalisation. A problem remains in the assumption that geopolitical or economic needs of large states required enlargement to the East. Some studies point out that those benefits could be equally or perhaps even better achieved through association agreements or other forms of close cooperation between the EU and Central-Eastern European states. Frank Schimmelpfennig conducts his examinations on such assumption, convincingly arguing that old EU member states in spite of their fundamental reluctance to enlargement fell into their own rhetorical trap.  They promised the membership to all European states meeting the Copenhagen criteria and they could not retreat from an enlargement trap. Since the Union defines itself as community of liberal and democratic values, it could not step down from its promises without losing credibility and creating a crisis of its own identity. Schimmelpfennig argues that EU enlargement both in geopolitical and economic respects entails for the old EU states more costs than benefits.   According to the analyses of a considerable number of economists, enlargement resulted in a relatively small number of benefits which were additionally unevenly attributed among EU members.  At the same time, enlargement costs, for instance, within the Common Agricultural Policy explicitly outgrow economic benefits of enlargement. Therefore, the decision for enlargement to the East was irrational in terms of the interests of the EU fifteen, which suggests that the causality between enlargement and the stabilization function of the constitution is vague.  
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